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SENATE FILE NO. SF0107

Instream flow reform.

Sponsored by: Senator (s) Case and Decaria and
Representative (s) Gay, Thompson and
Zwonitzer
A BILL
for

AN ACT relating to water; specifying considerations for
evaluating return flows; authorizing instream flows for
establishment, maintenance and improvement of fisheries and
habitat; authorizing other Dbeneficial uses; defining
certain terms; making conforming amendments; authorizing
specified state agencies to apply for instream flow water
rights; providing procedures for public notice and hearing;
providing procedures for reviewing instream flow water
rights; repealing an inconsistent provision; and providing

for an effective date.

Be It Enacted by the Legislature of the State of Wyoming:

Section 1. W.S. 35-11-109(a) by creating a new

paragraph (xvi), 35-11-110(a) by creating a new paragraph

(x), by renumbering (x) as (xi) and (c) through (e),
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35-11-112 (a) by creating a new paragraph (vii), 35-11-114
by creating a new subsection (f), 41-3-1001, 41-3-1002(a)
through (c), 41-3-1003, 41-3-1004(a) and (b), 41-3-1006(c)
through (e) and by creating a new subsection (3),
41-3-1007, 41-3-1008 (a) (intro) and (1), 41-3-1009 and

41-3-1011 are amended to read:

35-11-109. Powers and duties of director.

(a) In addition to any other ©powers and duties

imposed by law, the director of the department shall:

(xvi) Advise the council on matters relating to

the filing of applications for instream flow water rights.

35-11-110. Powers of administrators of the divisions.

(a) The administrators of the air quality, land
quality and water quality divisions, under the control and
supervision of the director, shall enforce and administer
this act and the rules, regulations and standards
promulgated hereunder. Each administrator shall have the

following powers:
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(x) To recommend to the director, after

consultation with the appropriate advisory board, the

filing of applications for instream flow water rights;

42 (x1) To possess such further powers as shall
be reasonably necessary and incidental to the ©proper

performance of the duties imposed upon the divisions under

this act.

(c) The administrator of the solid and hazardous
waste management division shall have the powers set forth
in paragraphs (a) (ii) through -—(xi) of this section.

(d) The administrator of the abandoned mine 1land

division shall enforce and administer the provisions of

W.S. 35-11-1201 through 35—11—-12068 35-11-1209 and

35-11-1301 through 35-11-1304. He shall have the powers set

forth in paragraph “ar69—(a) (xi) of this section.

(e) The administrator of  the industrial siting
division shall enforce and administer the provisions of
W.S. 35-12-101 through 35-12-119. He shall have the powers

set forth in paragraph H4=rta—(a) (xi) of this section.
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35-11-112. Powers and duties of the environmental

quality council.

(a) The council shall act as the hearing examiner for
the department and shall hear and determine all cases or
issues arising under the laws, rules, regulations,
standards or orders issued or administered by the
department or 1its air quality, land quality, solid and
hazardous waste management or water quality divisions.
Notwithstanding any other provision of this act, including
this section, the council shall have no authority to
promulgate rules or to hear or determine any case or issue
arising under the 1laws, rules, regulations, standards or
orders issued or administered by the industrial siting or
abandoned mine land divisions of the department. The

council shall:

(vii) File applications for permits to

appropriate water for instream flows, after recommendation

from the director of the department, the administrators of

the various divisions and their respective advisory boards.

35-11-114. Powers and duties of the advisory boards.
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(f) The advisory board shall recommend to the council

through the administrator and director the filing of

applications for instream flow water rights.

41-3-1001. Waters stored for instream flows a
beneficial use of water; natural stream flows allowed for

instream flows; other beneficial uses; definitions.

(a) The storage of water in any drainage in Wyoming
for the purpose of providing a recreational pool or the

release of water for instream flows to establish, e

maintain new—er—esxisting—or improve fisheries and habitat

is a beneficial use of water subject to normal stream loss.

(b) Unappropriated water flowing in any stream or
drainage in Wyoming may be appropriated for instream flows

to establish, maintain or improve existing—fisheries and

habitat and declared a beneficial use of water on a case by
case basis by the state engineer 1if such use does not
impair or diminish the rights of any other appropriator in

Wyoming.

(c) Waters used for the purpose of providing instream

flows under subsection (a) of this section shall be the

5 SF0107
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mipnimom—fEteow—amount necessary to establish or maintain

fisheries and habitat.

(d) Waters used for the purpose of providing instream
flows under subsection (b) of this section shall be the

miaimuam—fteow—amount necessary to establish, maintain or

improve esxisting—fisheries and habitat.

(e) In addition to the Dbeneficial wuses listed 1in

subsection (a) of this section, water quality, aquatic and

riparian habitat improvement and groundwater recharge are

declared to be Dbeneficial wuses. The game and fish

commission or the environmental quality council may

identify streams and may file applications for permits to

appropriate water for permanent instream flows for these

beneficial uses. Waters used for the purpose of providing

instream flows pursuant to this subsection shall be the

amount necessary to achieve water quality, aquatic or

riparian habitat improvement or groundwater discharge as

determinable by scientific study or other related evidence.

(f) Unless otherwise indicated, as used 1in W.S.

41-3-1001 through 41-3-1014:

6 SF0107
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(1) "Amount necessary" means the amount based

upon current and historic flows, or in the case of the

establishment of a fishery or habitat or other beneficial

use as defined by subsection (e) of this section, the

amount required to create a fishery or habitat or achieve

other beneficial purposes, based upon scientific study or

other related evidence;

(id) "Applicant" or "applicant for the instream

flow right" means the game and fish commission or the

environmental quality council filing an application for an

instream flow right;

(iii) "Maintain" means to keep or preserve at

current or historic levels.

41-3-1002. Instream flows to be by stream segment;
waters for instream flows may be sold, transferred or
otherwise conveyed under certain restrictions; ownership

restricted.

(a) All waters wused for the purpose of providing
instream flows shall be applied only to that segment of the

stream for which they are granted. The stream segment and

I SF0107
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the determination of a—minimum—the amount of water reeuired
necessary for instream flow purposes shall be defined

specifically.

(b) After waters allowed for instream flows have
passed through the specific stream segment, all rights to
those instream flow waters are relingquished, and the water

shall be available for reappropriation, diversion and other

beneficial wuse. Any person making use of instream flow

waters after the waters have left the specific stream

segment shall not claim any harm or loss if and when the

water right is returned to its original use or changed to a

different use.

(c) Storage water appropriated for the purpose of
providing instream flows 1n specified stream segments or
existing water rights which are converted to instream flow
under provisions of W.S. 41-3-1007 of this act may later be
sold, transferred or otherwise conveyed to any other

purpose, including the original use of that water right

without diminution, pursuant to the requirements of W.S.

41-3-104, except that the board of control shall require

that an advertised public hearing be held prior to changing

the use from instream flow. The purpose of the public

8 SF0107
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hearing shall be to determine the potential harm or benefit

associated with the proposed change.

41-3-1003. State agencies; construction of measuring

devices; recommendations; permits; fees and costs.

(a) The game and fish commission or the environmental

quality council with the assistance of the state engineer

should the agency request assistance, shall construct any

measuring device the state engineer considers necessary for

the administration of an instream flow right.
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floews—The game and fish commission shatd—or environmental

quality council may identify streams with the most critical

need for instream flows, the points on the stream at which

the need for instream flows begins and ends, the time or

times of year when the flows are mest—eritiecalt

needed and a

detailed description of the miaimem—amount of water

to establish,

necessary +teo—provide adeguate—dnstream F1ows

maintain or improve fisheries and habitat or serve other
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beneficial purposes as specified by W.S. 41-3-1001 through

41-3-1014.

(c) TFhe—water—development—commission—After the game

and fish commission or environmental quality council has

determined the need for instream flows, the commission or

council shall file applications in the name of the state of

Wyoming for permits to appropriate water for instream

flows. in—those—segments—of—stream recommended—by —the—gam
apd—fish—commission The application shall detail the
information required to be identified pursuant to
subsection (b) of this section. Any right approved shall

be in the name of the state of Wyoming and shall Dbe

administered by the state engineer and the board of

control, who shall ensure that the wuse of water for

instream flows shall not interfere with existing water

rights or impair the wvalue of any existing water rights or

related property. The state engineer shall not grant any

permits to appropriate or store water for instream flows

) t +1h Ao A2 A~ + + 1 Ay Nyt za A~A sz n_Q
prlor @] T CoOMpPTrCTtTotT N cIIc StTatry ISE A CAUE T A oY AR =20

41 —-3—10084—or—prier—+te—the hearing reguired—allowed by W.S.

41-3-1006, if the hearing is held. Fees and costs ef—the

commisstenr——associated with permit applications and
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adjudication of water rights shall be borne by the game—and

fisheommissieon—applicant for the instream flow right.

41-3-1004. Water development commission to determine
storage feasibility; report to the game and fish commission

and the legislature.

(a) Immediately after permits have Dbeen applied for

under W.S. 41-3-1003(c), the state engineer may request

that the water development commission shatd—determine the

foaaalha T 4 4++7 £ v~z A~y g o s m o for + roac~mmean A A
= | NN J S N7 S A - tJJ_UVJ.LA.J.J.l\j LT o T TTTIT LTI OWO [ S LSS iy LT O O U T T T XK
segments of Sstreams from——reasonable availability of

unappropriated direct flows or water from existing storage

facilities P P TSNP S S SNV s B S AN Th £ IS S B SR TP SR TP PP
- I TV [ S €7 N N7 A S S G D e [ S i 5 s J_\_/(_/LQ.LAJ.L.L.LL_,_Y [SaTaw LW 5
P NP | IS FEPA| - P N P I SR PN £ PN P NP S +
[ U Y & i e LTTT T IO (=8 |5\ UL UPL NP S  § ( S i @ Sy WPl E N i o AL L e ITCT T T O oTT \a
maa ot g ~ B AN 1ot 2o~ £ o ra~a ESlNE PICENE SN a1t o
1 1) § € Ry SR i R UPY @ R Y Ay - _Lll.l.t./J_\JV A = ) L,_I_J.J.\j J S SN A [ - =] [ S N LA S P u J__L\jJ.J.L_,u
rndar oI 471 -2.1007 (1) ESEE NG SR N Aoy + Sroszid
\Z AW - TV o J e e = [~ L OO A= A = \A A T A= L_)L_)(J.J__Y (- a—y t/J_\JV_L\.A.
Friaoaharta for PRSI NE rioaht o PR ENECS vV« 471 217007 () T
[ S WD i [ S [=J [ S W p- J.J.\jllk.x_) T TAT I ViTe T o T - LU LT I

—£y—according to present water use patterns and

active water rights. Upon request of the state engineer or

the applicant, the water availability study shalt—may also

include the availability of storage sites, the estimated

cost of providing any required storage and such other

11 SF0107
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findings and conclusions as the water development

commission deems appropriate.

(b) The water development commission shall make a

report to the game—and—fish——eommissien—applicant for the

instream flow right and the Zdegistatwre—state engineer

outlining their findings made pursuant to a request under

subsection (a) of this section.

41-3-1006. Appropriation of unappropriated waters for

direct instream flows.

(c) Subseguernt—Prior to submission of an application

for an instream flow appropriation, the game—and—Fish

commissieon—applicant shall conduct relevant studies on the

proposal.

d The EE N B I £ o Trnat o £1 vz ot o a1~
PP T CTITT —OT TIIT TITo CL CCrItt T OW wWorc T TTOTTrc

board of control shall publish a notice of the application

and the opportunity for the public to request a hearing in

a newspaper of general circulation in the area near the
proposed reservoir site or stream segment, once each week
for at least two (2) consecutive weeks prior to the hearing

provided by subsection (e) of this section which notice

12 SF0107
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shall briefly describe the application. The cost of the

notice and hearing, if one 1is held, shall be paid by the

applicant.

(e) Prior to granting or denying the application, the
state engineer shedtt—may conduct any studies as are deemed

necessary to evaluate the proposed instream flow and the

necessary amount of water +feo—meintain—existing—fisheries

shatt—and at his discretion may, or upon request from

the public 1f at least twenty-five (25) persons request

shall, hold a public hearing. At the public hearing, if

held, the game—and—fish—eemmissien—applicant shall present
its studies and any other interested parties shall present

views—en—statements of fact or data detailing any harms or

benefits to those parties should the proposed instream flow

appropriation be approved. The state engineer may place a

condition on the permit, 1if one 1is granted, requiring a
review of the continuation of the permit as an instream

flow appropriation.

(j) No applicant shall apply for or acquire an

instream flow for the purpose of transferring the use of

that water to another location outside the boundaries of

the state.

13 SF0107
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41-3-1007. Acquisition of existing rights for

instream flow purposes.

(a) The state of Wyoming may acquire any existing
water rights 1in streams of Wyoming by transfer, exr—gift,

lease or purchase from willing sellers for the purpose of

providing instream flows, provided that a change in use of
the right acquired shall Dbe 1in accordance with W.S.
41-3-104. Any right acquired and changed shall be in the
name of the state of Wyoming and shall be administered by
the state engineer and the board of control, who shall
insure that the use of water for instream flows shall not

interfere with existing water rights or impair the wvalue of

such rights or related property. The gam and—Fish

eommission—applicant for the instream flow right shall act

as a petitioner in a petition for change in use under this

section.

(b) Any such water ©rights acquired and changed

pursuant to subsection (a) of this section shall be limited

to a specified stream segment by the board of control with

priority date intact.

14 SF0107
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41-3-1008. Regulation of streams.

(a) The game and fish commission shalt—or the

environmental gquality council may report to the water

devretopment—eoemmissieon—board of control and call for

regulation of streams when they determine the need to

regulate a stream to protect or affirm the priority of an

instream flow right. The report shall include information

establishing present or future damage fe—the—fishery—if the

stream 1s not regulated. The—commissron;—en—Ehe—nest
Morledt ey Ao ah=~171 a1l g+ + 1 roaro i + 1 at 4+ nerq oy ©
VVUJ.J\_LLl\j \_A(_/L_Y, O ITO 1T o AT T LSS iy J.\_/t/\JJ.L_ —a—y |SS y o COACT J.l\_j.LJ.l\_/\_/J_
apd—eatl—FforSstream—regulation The stat argirneer—board

of control shall not regulate the stream to protect the

instream flow right:

(i) Unless present or future 1injury +£e—the

fishery—has been shown;

41-3-1009. Statement regarding condemnation and

impairment of existing water rights.

This act does not grant, nor shall it operate or be so
construed to grant the power of condemnation to the game

and fish department—commission or the environmental quality

15 SF0107



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2005 STATE OF WYOMING 05LS0-0518

council for acquisition of existing water rights for the
purpose of providing instream flows, nor shall it operate
or be so construed as to impair or diminish the wvalue of or

divest existing water rights.

41-3-1011. Abandonment.

(a) No right to water for the purposes of providing
instream flow may Dbe acquired through the process of
abandonment nor shall any Dbeneficiary of instream flow

rights granted under this act be qualified wunder W.S.

41-3-401 and 41-3-402 to file for abandonment. Once

approved, instream flow water rights shall not be subject

to abandonment.

(b) The state engineer shall conduct a public hearing

to consider the standing, continuance and possible need to

modify any instream flow on or within thirty (30) days

after each five (5) year anniversary of the adjudication

date of the instream flow right. The state engineer shall

advertise the hearing in a newspaper of general circulation

in the area near the location of the instream flow right,

once each week for at least two (2) consecutive weeks prior

to the hearing. Prior to the hearing, the state engineer

16 SF0107
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may conduct any studies deemed necessary to evaluate the

instream flow right.

(c) The ruling of the state engineer shall be based

on a finding that the water is being used for the greatest

good and beneficial use of the state and its citizens. The

state engineer shall consider both economic and noneconomic

factors including:

(1) Statements of fact and appropriate

supporting information provided by the applicant as to the

continued need of that water right for the original purpose

of the filing, based on past and existing conditions as

well as scientific study; and

(ii) Statements of fact and appropriate

supporting information from the public as to the direct or

indirect benefits or harm they have received, are receiving

or will receive from continuation or termination of the

instream flow right. Any statements made pursuant to this

paragraph shall be based on past and existing conditions

and needs and shall not be speculative in nature.
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(d) The hearing required by subsection (b) of this

section shall be in accordance with the rules of the board

of control and the Wyoming Administrative Procedure Act.

Any decision of the state engineer shall be appealed first

to the full board of control. In addition, if any

proceeding results 1n termination of an instream flow

right, and the water formerly used to provide instream flow

is not put to new beneficial use within one (1) year of the

state engineer's ruling or 1s not maintained for that use

for at least five (5) vyears thereafter when water 1is

available and in priority, the water right shall revert to

instream flow wuse with original priority date and other

conditions intact.

(e) The failure of the state engineer to hold the

hearing required by subsection (b) of this section within

the specified thirty (30) day period shall be treated as

though the state engineer approves of the continuation of

the instream flow right. No person shall have the right to

review the instream flow water right should the state

engineer fail to hold the required hearing until the next

five (5) year anniversary date of the initial adjudication.

Section 2. W.S. 41-3-1006(b) is repealed.

18 SF0107
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Section 3. This act is effective July 1, 2005.

(END)
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