
 

 

 

 

 

 

 

 

 

 

 

 

 

COMMITTEE MEETING INFORMATION  
July 8-9, 2010 

Platte Valley Community Center, Saratoga, Wyoming 
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Representative Kermit Brown - Chairman 
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Senator Marty Martin 

Senator Michael Von Flatern 

Representative Seth Carson  

Representative William "Jeb" Steward 

Representative Tim Stubson 

Commissioner Kent Connelly 

Adam Gassaway 

John Hay III 
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LEGISLATIVE SERVICE OFFICE STAFF 
Ian D. Shaw, Staff Attorney 

Matt Sackett, Research 

 

OTHERS PRESENT AT MEETING  
Please refer to Appendix 1 to review the Committee Sign-In Sheet 

 

EEXX EE CC UU TT II VV EE   SS UU MM MM AARR YY     

 

The task force met for two days in Saratoga, Wyoming.  The task force received public 

testimony and educational presentations concerning eminent domain, the definition of a 

"collector system" and the compensation offered to land owners impacted by collector lines.  The 

task force also took comment from the public at large. 

The task force will meet again in Casper, Wyoming on September 30, 2010. 
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CCAALL LL   TTOO  OORR DD EE RR   

 

Chairman Brown called the meeting to order at 8:30 a.m.  Roll call was taken and all members 

were present.  

 

The task force then approved the minutes from the task force's May meeting. 

 

The task force considered the issues outlined in the Agenda distributed before the meeting, 

included as Appendix 2.   

 

EEMM II NN EE NN TT   DDOOMM AAII NN   RREE VV II EE WW   //   LLEE GG AALL   PPRR II MM EE RR   

 

Tom Toner from Yonkee and Toner, provided a presentation regarding the law of eminent 

domain.  Mr. Toner provided a review of the relevant Wyoming statutes and rules.  He reviewed 

the procedure for exercising eminent domain. He believes there may be a problem because the 

Wyoming eminent domain statutes treat a private entity exercising eminent domain the same as a 

governmental entity exercising that power.  Mr. Toner noted that private entities are not 

responsible to an electorate and do not have open meeting standards.   Mr. Toner reviewed the 

procedure for precondemnation entry onto land and the lawsuits that can be filed if a landowner 

does not allow entry.  If the condemner wants the property after precondemnation entry, he must 

negotiate in good faith for the acquisition of the property without condemnation.  The landowner 

must participate or he is considered to have waived any objection to the condemner's negotiation 

efforts.  This participation often requires the landowner to pay for an attorney.  If no settlement is 

reached through negotiation, a condemnation suit may be filed and the landowner has only 15 

days to prepare for a trial.  No jury trial is allowed.  The statutes provide standards which must 

be proven at the trial.  These standards include findings that the condemnation is a public 

necessity, that it is planned and located for the public good and in a way that will least injure the 

landowner and that the condemnation is necessary for the proposed project.  According to Mr. 

Toner, the Wyoming Supreme Court has interpreted these standards in a way so as to 

significantly reduce the protections provided to landowners.  For example, the Court has said that 

the "public interest" element is met whenever the public receives some benefit.  That is a very 

permissive standard.  Mr. Toner noted that condemnation proceedings can continue even where 

the condemner has not yet received all environmental permits and authorizations necessary for 

the project.  

 

Once condemnation is allowed, there must be a valuation of the land condemned.  Three 

appraisers are appointed and they report back to the judge.  If the appraisers' amount is not 

accepted by one of the parties, then a jury trial on valuation is allowed.  At this trial, the 

landowner has the burden of proving the amount of damages caused by the condemnation.  The 

damages are either the value of the property right taken or the difference in the value of the land 

before the condemnation compared to the value after.  Some condemners argue that a landowner 

must prove both.  There is no adjustment for potential future alternate uses of the land and no 

periodic payments of rent.  Traditionally, a one-time payment is all that is made.  Mr. Toner 

testified to his belief that the Legislature does have the authority to set the length of time for 

which any right to land acquired by condemnation shall last.  
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In response to a question from Vice-Chairman Perkins, Mr. Toner indicated his belief that the 

Legislature does have broad power to limit the exercise of eminent domain, establish burdens of 

proof and define compensation schemes as long as the constitutional standard of just 

compensation is followed.  Mr. Toner also believes the Legislature could define the nature of the 

property interest or right acquired by eminent domain.  Currently, the statutes allow private 

condemners to acquire easements while public condemners can also obtain title in fee.  In 

response to a question by Mr. Hay, Mr. Toner indicated that he is not aware of any case law 

considering the merits of periodic or annual payments as compensation for condemnation.  Mr. 

Toner explained to Representative Carson that damages to the viewshed have been allowed if the 

damages are shown by expert evidence to impact the value of the land condemned.  Mr. Toner 

answered a question by Chairman Brown by explaining that public utilities who seek to condemn 

property must have their certificate of public convenience and necessity before condemning.  

Private entities seeking to condemn do not need to have all the necessary permits before 

condemning.  

 

UUWW   LL AAWW   SSCC HH OO OO LL  RREE SS EE AARR CC HH   ––   JJ UU SS TT   CCOO MM PP EE NN SS AATT II OONN   II NN   EEMM II NN EE NN TT   DDOOMM AAII NN   

  

Crystal McDonough, a student at the University of Wyoming Law School then presented 

research regarding compensation schemes available in the context of eminent domain.  The 

research concentrated on compensation schemes which would require periodic, long-term 

payments to landowners.  The research was compiled by Ms. McDonough and Professor Dennis 

Stickley.  The research and the substance of Ms. McDonough's comments are contained in the 

written memorandum provided by Ms. McDonough, included as Appendix 3.    The research 

indicates that government agencies are better able to negotiate and require long-term, periodic 

payments for the use of their lands than are private landowners.  The research indicates little 

precedent for requiring rent payments or other periodic, adjustable payments in condemnation 

actions. However, Ms. McDonough discussed how the models used by the BLM, the Forest 

Service and other agencies might be used as a template for requiring periodic payments.   

Professor Stickley's research provides international examples where periodic payments are 

required for the use of land.  New Zealand's and England's approaches were specifically 

analyzed.   New Zealand commissioned studies which indicate that one-time, up-front payments 

for condemnation do not always fairly compensate landowners. 

 

Ms. McDonough indicated that this research is only a preliminary report.  A final report will be 

available later and will contain much additional information, including more information on 

formulas used by the BLM, the Forest Service and others.  

 

Senator Perkins asked Ms. McDonough to consider making a FOIA request to obtain the actual 

contracts used in Forest Service agreements so that the actual formulas applied to determine 

rental payments could be reviewed.   Senator Perkins also noted that a governmental entity's 

ability to negotiate long-term rental payments for the use of their lands effectively makes the use 

of public lands more expensive than private lands and, therefore, might force development onto 

private lands. 

 



 4 

The task force then discussed the type of right acquired by eminent domain proceedings.  Larry 

Wolfe, Holland & Hart, explained that an easement is a real property right while a right-of-way 

generally is a contractual right of use without a real property interest.   Senator Perkins noted that 

the eminent domain negotiation provisions in the Wyoming statutes contemplate negotiations for 

the type of right acquired by a condemner.  However, the condemnation provisions simply 

provide for easements for private entities and fee title or easements for public entities.  

Testimony indicated that the actual right obtained is more fluid and generally is dependent on the 

type of use contemplated by the condemner.  

 

Mr. Wolfe then discussed the need to consider condemnation related to wind energy like that 

involved with all infrastructure development.  Mr. Wolfe acknowledged that wind energy 

transmission is currently the hot topic, but encouraged the task force to consider solutions and 

approaches that are consistent with the development of all important infrastructure.  Mr. Wolfe 

also testified that he believes the Wyoming constitution would allow the Legislature to impose 

special requirements on condemnation related to wind energy.  However, he believes such an 

approach would be unfair.  On the issue of annual rent payments for condemned land, Mr. Wolfe 

opined that such an approach is unknown to Wyoming law and would represent a substantial 

shift in the law of eminent domain. 

 

IINN DD UU SS TT RR II AALL   SS II TT II NN GG  ––   ""CCOOLL LLEE CC TT OO RR   SSYY SS TT EE MM ""   DDEE FF II NN II TT II OONN     

 

Todd Parfitt from the Industrial Siting Council provided the task force with the materials 

contained in Appendix 4.  Mr. Parfitt discussed the newly created definition of a "collector 

system" as contained in the Industrial Siting Act, W.S. 35-12-102(a)(xiv).   The definition 

determines the jurisdiction of the ISC.  Mr. Parfitt discussed what portions of a wind energy 

project or transmission project are within the definition and the factors that can impact the ISC's 

jurisdiction.  Mr. Parfitt expressed no concern with the current definition.  The various 

circumstances and conditions under which ISC jurisdiction applies are included in Appendix 4. 

 

EECC OO NN OOMM II CC   MMOODD EE LL   FFOORR   AA   WW II NN DD   EE NN EE RR GGYY   PPRR OO JJ EE CC TT     

 

Aaron Clark from the Governor's Office made a presentation to the task force.  He provided the 

handout "The Collector Line Debate In Wyoming," included as Appendix 5.  Mr. Clark first 

showed a map of the location of current met towers (red dots) and transmission export hubs 

(green dots), or the most likely location for export hubs, in Wyoming.  The Governor's office 

considers the collector system to be whatever infrastructure is necessary to connect wind towers 

(likely located where the met towers are located) to export hubs.  

 

Mr. Clark presented a report which tries to estimate the payments which might result from an 

average sized wind energy project placed in Wyoming.  Mr. Clark discussed the presumptions 

made in the report and the types of lands upon which the theoretical wind farm and associated 

collector system would be placed.  Mr. Clark's presentation materials include slides which 

summarize this information.  The report attempts to take a 20 year picture of the wind 

development and estimate revenues received as a result of the development.  The conclusions are 

stated in the pie chart contained in Appendix 5.  The chart demonstrates a large disparity 

between the funds received by governments and the landowner/hosts of the wind farm compared 
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to all the property owners upon whose property the collector system is located.  Part of the basis 

for the disparity is the fact that the payments for hosting the collector system are made only 

during the first year, while the other entities enjoy annual payments which accumulate over 20 

years.  Mr. Clark then looked at the Gateway West project and explained that as many as 2400 

landowners in Wyoming could be impacted by this transmission line development.  These 

landowners far outnumber the landowners who will host generation facilities and who will enjoy 

the larger benefits of energy generation.   

 

Representative Carson asked whether this discrepancy in wind energy generation is different 

from other types of energy generation.  Mr. Clark indicated that the public's reaction to 

transmission lines is disproportionately negative when compared to gas lines or other buried 

infrastructure.  

 

Senator Perkins lead a discussion on the fact that the pie chart from Mr. Clark's presentation 

likely cannot get bigger if Wyoming wind power is to remain competitive.  Rather, it is a matter 

of redistributing the revenues.   Representative Stubson discussed whether eminent domain is the 

dominant reason for the inequities in the distribution.  Mr. Clark opined that the threat of eminent 

domain plays a significant roll in depressing the price that developers pay when they use private 

property.   Eminent domain is an unfair negotiation tool.  Eminent domain prevents landowners 

from joining together to negotiate as a group.  Mr. Clark suggested that the Legislature find a 

way to let the market determine compensation values, without the skew of eminent domain.  Mr. 

Clark suggested that wind generation presents a special problem in this regard because of the 

extent of the collector systems and the number of landowners that must bear the burden of the 

collector system.   

 

Mr. Clark also raised the issue of transmission corridors. He explained that traditional eminent 

domain compensation schemes may not adequately compensate landowners in the corridor.  One 

transmission line has a certain impact.  If you add one more line, it may have less of an 

incremental impact.  However, if you place a large number of transmission lines on one property, 

it may very substantially impair the value of the land.   

 

In response to a question by Representative Stubson, Mr. Clark indicated that the current 

definition of "collector system' is the proper one.  

 

PPUU BB LLII CC   CCOOMM MM EE NN TT   

 

The chairman then asked for public comment. 

 

Larry Wolfe, Holland & Hart, provided a copy of a Wyoming Law Review article to the task 

force.  It is included as Appendix 6.  The article analyzes the changes made to Wyoming's 

eminent domain law in 2007.  Mr. Wolfe testified that the Legislature did much to make the 

eminent domain process more fair in 2007.  He acknowledged, however, that the 2007 effort 

dealt more with process than with issues of compensation.   In the near future, Mr. Wolfe will 

provide the task force with a copy of a letter from Mr. Burnage, who presented at the last 

meeting.  This letter answers questions raised by the task force during the last meeting.   
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Mr. Wolfe stressed the long-standing policy and constitutional standards which back the current 

condemnation law. He noted that wind farms can involve significant  facility concentrations, 

while transmission systems might involve only 4-5 transmission towers in a linear mile. Mr. 

Wolfe cited a study by Energy and Environmental Economics, Inc. (E3) indicating that 

Wyoming's wind energy boom likely is over.  Mr. Wolfe encouraged the task force to look at the 

study completed by E3 and understand the relatively uncompetitive position in which Wyoming 

sits. That study currently is available on the LSO's website at 

http://legisweb.state.wy.us/2010/WyomingWindModel_7_01_2010.pdf  

 

 

In response to a question by Representative Steward, Mr. Wolfe indicated that the current 

moratorium on eminent domain powers for wind energy development has not had a significant 

impact on development plans.  However, if the moratorium is extended, it may have an impact 

on development plans.      

 

Ed Werner, Chairman of the Converse County Commissioners and Wyoming County 

Commissioner's Association, testified about land owner concerns.  He reminded the task force 

that counties often bear the brunt of eminent domain and the complaints that it raises.  He does 

not have specific recommendations as a commissioner or on behalf of WCCA.  As an individual 

he encouraged the task force to be mindful of the benefits of hosting wind farms compared to the 

burdens of being forced to host power lines.  

 

Scott Zimmerman, Rocky Mountain Farmer’s Union, explained that the Union was one of the 

first groups to form associations for wind development.  He testified that, within these 

associations, there are agreements requiring the sharing of revenues, even with those that do not 

have facilities directly on their lands.  He suggested that it is the huge steel towers, not the 

wooden ones, to which landowners most object.  When considering collector systems, the small 

towers should be differentiated from the huge transmission towers.  He suggested maintaining 

landowners' ability to make their own deals and negotiate.   

 

Jim Magagna, Wyoming Stock Growers Association, provided testimony.  Mr. Magagna raised 

the issues discussed by Tom Toner and pointed to court decisions that limit eminent domain 

protections. Mr. Magagna believes the inequity demonstrated in the pie chart presented by Mr. 

Clark is something the task force must address.  He believes the real issue should not be the 

measure of value given for an initial condemnation, but rather a sharing of revenues among all 

those who must bear the burdens of wind power generation and transmission.  He supports the 

idea of requiring negotiation with 95% of the land and landowners before eminent domain is 

available to private entities.   Senator Perkins noted that, if the 95% threshold idea includes 

compensating those who refuse to negotiate based on the compensation paid to those who did 

negotiate, it will be necessary for the negotiated deals to be made public.  Mr. Magagna noted 

that the 2007 law already requires some disclosure of data.   

 

Mark Tallman, Rocky Mountain Power, introduced  Jeff Richards, Rocky Mountain Power's 

Attorney.  Mr. Richards does legal work concerning RMP's extension of its power system, 

including the current Gateway project.  A written outline of Mr. Richard's discussion topics was 

distributed to the task force, included as Appendix 7.   Consistent with the handout, Mr. 



 7 

Richards made three points to the task force.  First, Mr. Richards explained that RMP is tasked 

with providing an essential public service to Wyoming and is heavily regulated.  Therefore, it is 

important that RMP, as a regulated utility, be allowed to exercise eminent domain.  Second, Mr. 

Richards encouraged the Legislature to retain the current system of compensation for eminent 

domain as it applies to public utilities.  Mr. Richards stated that the 2007 amendments provide 

appropriate and adequate protections to landowners.  Finally, Mr. Richards cautioned that 

landowners have a difficult time distinguishing between different types of transmission lines.  

Creating distinctions between the kinds of electrons or type of lines that cross a landowner's 

property will only create confusion and make the job of a regulated utility more difficult.  

 

Mr. Richards then explained to the task force how RMP uses 3
rd

 party appraisers to establish the 

value of lands upon which they seek to place facilities.  If the property owner does not agree with 

the value reached, RMP generally pays for the landowner to obtain another appraisal.  Mr. 

Richards also explained that RMP is willing to spread out the compensation due to landowners 

over time.  They do, however, believe that the fair market value standard should remain as the 

basis for compensation.  Finally, Mr. Richards stated that placing time limits on the interest 

obtained in eminent domain would insert uncertainty into the long-term stability of a project and 

would be problematic.  

 

Senator Perkins engaged Mr. Tallman and Mr. Richards in a discussion concerning the nature of 

the regulation to which they are subject.  The discussion revealed that the PSC does not 

concentrate its review of RMP's activities on siting, community and environmental impacts.   

 

Mr. Tallman then clarified some points that he made at the task force's May meeting in Casper. 

 

Kent Hamilton, Wyoming Farm Bureau Federation, discussed the position of agricultural 

producers.  They are generally not in favor of the eminent domain power, but recognize the need 

for it in limited circumstances.  They generally feel annual payments, rather than a one-time 

payment, would be helpful. Mr. Hamilton also testified that the distinction between a public 

entity's exercise of eminent domain and a private exercise is important.  Finally, he suggested 

that the task force consider whether placing time limits on rights acquired by eminent domain 

might be beneficial.  

 

TTAASS KK   FFOO RR CC EE   DD II SS CC UU SS SS II OO NN   

 

The task force then discussed its ideas and conclusions about the information it has received.  

The task force members noted the lack of comment from independent power producers.  At the 

Chairman's direction, each task force member was given the opportunity to summarize what they 

feel are the biggest issues that must be addressed.  After vetting all the issues, the task force 

discussed each issue and considered whether a specific recommendation should be made on each 

issue raised.   

 

The first issue considered was the definition of a collector system.  The task force noted that no 

testimony was received indicating that the current definition is deficient.  Without objection, the 

task force decided to make a recommendation that the current definition should not be altered.  
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The task force next considered recommendations for imposing additional conditions precedent to 

the exercise of eminent domain.  The task force members generally agreed that some additional 

requirements would be appropriate before private entities should be allowed to acquire property 

by condemnation.  The task force believes this is a valid means of leveling the playing field and 

reducing the unfair negotiation power conferred on private condemners.  Representative Carson 

expressed some reservation.  After a lengthy discussion of various options, including concepts 

based on forced pooling or special district elections, the task force agreed to consider an 

approach that would require developers to negotiate land use agreements with a defined 

percentage of lands and landowners before eminent domain authority could be exercised over 

those landowners who would not agree to a land use agreement.  

 

The task force asked LSO to draft an alternative recommendation which simply recommends that 

the power of eminent domain be removed for the construction of collector systems by private 

entities.  It was agreed that public utilities not be included in the moratorium.  

 

Chairman Brown then recessed the meeting for the night at 6:15 p.m.  The meeting was called 

back to order, with all task force members present, at 8:30 a.m. on Friday, July 9, 2010. 

 

The task force continued discussion of the threshold idea in detail.  While the task force 

generally agreed on requiring that a certain threshold of land use agreements be negotiated 

before eminent domain should be available, there were mixed opinions regarding the 

compensation that should be granted to those who hold out and are forced into the eminent 

domain process.  The task force asked LSO to prepare three recommendations for the task force's 

consideration.  The first recommendation would require a threshold percentage of successful 

negotiations before eminent domain would be available to private condemners. The 

compensation available to hold-outs would be the average of successfully negotiated agreements.  

The second recommendation would simply impose the threshold percentage before eminent 

domain is available but not alter the compensation scheme traditionally applied.   The final 

option would require the threshold percentage and then outline the possibility of requiring 

periodic, rental payments for the continued use of both negotiated and condemned land.  

 

The task force then considered the time limits imposed on landowners whose lands are subject to 

eminent domain.  Landowners have 15 days to prepare for trial after being served with a 

summons and complaint for condemnation.  The task force decided not to make any 

recommendations on this issue.  

 

Upon the suggestion of Vice-Chairman Perkins, the task force directed LSO to draft a section in 

the recommendations report that acknowledges the potential benefits of providing a tax break for 

developers who choose to use periodic rental payments for the use of land.  Vice-Chairman 

Perkins explained that such tax breaks would serve to redistribute the revenues within the pie 

chart presented by Mr. Clark by taking a portion of the revenues away from the government and 

giving them to the landowners.  In this way, periodic rental payments would be encouraged and 

revenues to the landowners who host transmission lines could be increased without increasing 

the over-all cost of development.   There was comment among the task force that it may be 

inappropriate to take funds away from local governments who have to bear the direct burden of 

development.  
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The task force then took additional comment from the public.  Mr. Wolfe cautioned that the 

threshold approach may have unintended consequences and that it will have to be considered 

carefully before being implemented.   He believes there may be too many circumstances which 

cannot be anticipated.  

 

Aaron Clarke encouraged the task force to be mindful of the differences between spreading a 

one-time condemnation damage payment over time and requiring periodic rental payments.  

Rental payments are what the public wants and likely would be significantly more valuable.   

 

The chairman then asked LSO to prepare a formal outline of the task force's recommendations.  

The outline should be detailed, but can be in a bullet point format.  The task force will have a one 

day meeting on September 20, 2010 in Casper to finalize the outline and the task force's 

recommendations.  After the September meeting, LSO will be asked to draft a final report and 

may be asked to prepare legislation based on the recommendations.  No draft legislation is 

required at this point.  The task force likely will have a final meeting to finalize and approve the 

report.  

 

MEETING ADJOURNMENT  

 

There being no further business, Chairman Brown adjourned the meeting at 9:35 a.m. 

 

Respectfully submitted,  

 

 

 

 

         

Representative Kermit Brown 

Chairman, Wind Energy Task Force 
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Appendix   Appendix Topic 

 
  Appendix Description   Appendix Provider 

1   Sign-In Sheet 

 

  Lists meeting attendees   Legislative Service 

Office 

 

2  Agenda  Meeting agenda  Legislative Service 

Office 

 

3   Research on Just 

Compensation 

 

  Legal memorandum   UW Law School 

4   Definition of 

"Collector System" 

 

  ISC Presentation   Todd Parfitt 

5   Economic Model for a 

Wind Energy Project 

  "The Collector Line Debate in 

Wyoming" 

 

  Aaron Clark 

6.  Public Comment  Law review article on 2007 

amendments to Wyoming's 

eminent domain law. 

 

 Larry Wolfe 

7.  Public Comment  Rocky Mountain Power 

Comments 

 

 Jeff Richards  

 


